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ACQUIREMENT OF I ' R O P E R T Y BY SECEET.VRY 
OF T H E INTERIOR. 

Wbeu tlie Sccret.'iry of the Interior !D the L'.\erci.se uf a reasonable 
dl-scrotion detornilno? as to tbe validity of title to riglits and |irnp-
erty to l.ie ai'(|nired h.v liim under the pi-ovlsious of tliH act *ir .lunc 
17, l'.l02, liis decision i--= conclusive uiKm the Mcconiitin;,' oilicurs, 

{Decision, hy A--^fiffit(mt C'om.pfroUer Mitchell, May 10,1900.) 

TJie Secretary of Ihe Trensnry requested a reexamination 
of the nccount of the Peeos Irrigation Company, settled by 
the Auditor for the Interior Uepiirtment April 2.'3, liXd). 

The facts appear to be as follows: 
The United States bought of the/Pecos Irrigation Com

pany certain lands, canals, dams, frnnchises, and property 
appurtenant thereto in Eddy County, N. Mex., particularly 
described in a deed executed by said company on December 
18, 11>05, recorded March 20, WOd, in book 10, at page 577 
et seq., in the recorder's office of aaid county of Eddy, New 
Mexico. 

For said lands and franchises and appurtenances therebi 
tlie United States agreed to pay $150,000, for which the 
Auditor, upon the re(piest of the Secretary of the Interior, 
stated nn account. 

The Assistant Attorney-General asf^igned lo the Depart
ment of the Interior has, at the reiiuest of the Secretary of 
the Interior, examined an ahstrnct of title nnd the title 
papers to said lands and rendered an opinion that the title to 
said lands, franchises, and appurtenances thereto Avas con
veyed to the United States by the said deed with certain 
minor imperfections of titles particularly set forth herein
after. 

To cover possible loss to the Govermnent on account of 
said imijcrfections in the title and to protect it against a 
supposed lien under a mortgage to secure some bonds issued 
by the irrigation company an indemnity boml has been exe
cuted and accepted. The Secretary of the Interior has ap
proved said title and accepted said lands and reconunended 
payment therefor on the title shown. He bus also acceptefl 
und gone into possession of said lands, und is now inif^roving 
them and constructing said irrigation works thereon. 
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After ,u , th ,g fhe .ccom.t for fl,e amount claimed the 
A ,.Juor .pf,e:,r.s to (,„,•« o.,((ed your «H.„ti,.,„ M ./,e f o 

rof/or ,,.. to tho /r..ahO. „,„I p,,,i , , , „f , j ^ ' ^ .^^ . ^ ^ 
<m • l.,>,„ o eo,.e,. „„, , , „ , „ , , , ,„„ ,„..^^ J^ , . l , , , , ; Z 

t ^ ^ . t ^ ^ ^ l ^ : " " " " " " " " " - * - - - '̂> " - '^''« c o n v ^ L hy 

^ S o ^ " " " " " '"••""" ^ " " ^ " ^^"'^ " - « — ' i o n ,s 

Oeni-ial :n-e in fluids desnil,,.,! as follows-

tei ...nd the northwest quarter of the ,,outhea.5t m,,orter of 
j c t . o n .30 ,owa.),ip i s ..o.,tl,, r..,„gc 27 ea.st. lyir^j, ea of 

The we.t half of Work !> i„ Otis, J„t. og, block 2 i„ Flor-

of tho honefic.»,y, and pnrpo.e of the trn.st.s ami poweis of 
the l.usfee. ,„ the deedn (24«, 2,.,^ , 3 4 , . „ . , , ( j ^ 
to which the.w properties are .^iihjeef ' • "usts . 

The Assistant Attorney-General w.-,.. „f „,« „p;,„„„ ,h„t 
«]J the property ren.a.n. ..ubjeet lo a lien for the payment. 
of hoM* „„,o„„(,„^, ,„ ,^j,400 and interest created hy the 
r o « « Jrr ,gat,o« »nd In .pnnen.ent Coo.pany „„der' t,vo 
mor j:agc« executed tn favor of the Central Trust Co.upany 
of Aew >orl. , t r u s t s , dated, re..poctiv..|.y. Kehcar , - I. SOI 

(he 1 eeos Im<mt,on aud Iruproveirient ron ipanv 
He malte? the followiiifr statement as to said bonds: 

' " One thousand four hundred dollars of these Imnds •„;. (I,,. 
pro,,erty of one Mrs. Espina^se, who in the ' ^ h Z , ^ ^ ^ 
18.18 Ihrough Ihe Credit f.yonnais, I 'ar is . France cie. oslted 

pnn; fur convci-sk.n .tnd cx<-hnn^.e in£<, hands of the P 
/in^rnt.oM CV.np.ny, since whiclT tin.c .she hJLi.hi-ecQs 

med 1 , • "-J^ •"••->. i*nM_f: IMIH; .sne n;i.s not I'l-uinnil 
her properiy, not ha . tn.ce of her been found o. of ; nf 
c m,n^ tbe bonds, ti.on.d. /,er former financ,"/ '.et he 
C ed t Lyonmns. (fu. rent.af Trust Compynv <.f NMrVo ( 
'.nd the Fecos Irr,g..(,on Con,,>.->..V h:,ve Ldi J^vyeiTortto 

AOi/uiKhMi;.vr 'If'' vHnvKury vuit mrrEff .sr.A'ih:?. i*'i^H 

locate her. Ihidei- these circumstances, the l\*co-; Irriga
tion Company ha.̂ ' paid into tJic Central Trust Company 
mortgages, the full <-:nm of $:.*,5»0, principal and interest of 
the i^lAtJO, to maturity of ilie bonds; February I, li'iiO, and 
pnjpo-es to jgive ;i (jt>nd fur $3,000 to fully i'ndemnifv and 
hold the United States harmle.s.^ of all defects of fitle.^' 

Tiiu jVfforncy-General has advised the Secretary of the 
Interior (hat section HOO of tlie Ifcvised Statutes docs not 
apply as to the manner in which the validity of title to 
lands acquired by him trndcr the act of .hine 17, 1002 (B'J 
Stats,, 3SS), .'•hail be evidenced. (Sec copy of lottei- from 
Acting Attorney-General to Secretary of (he Interior, iUited 
Mny 24, 1001.) " 

Section 7 of the net of June 17, liX>2, •'<npra, provides: 

" Tha t where in carrying out the provisions of (his Act 
it becomes nccess.iry to ac<(uire any i'jghts or property, the 
Secretary of tlje Interior i.s hereby authorized to acquire the 
.same for the United States by purchase or by condemnation 
under judicial process."' •!• * * 

Under this provision the vSccretary of the Interior is 
vested wjtli discretion to determine what property he will 
acquire, so loj)g as it is accjuired for the purpose of cni-rying 
out the provisions of this nt-t. 

He must also decide whether he will acquire said propei'ty 
b}' purchase or- by condemnation proceedings;. In carrying 
out this provision he must decide whether comlemnatiori pro
ceedings aj-e necessary. Such a f?ecisi/>n would newi^sarily 
involve !( deei.sion <if the questions ns to whether the price 
at which i t is proposed to sell is r-easonnblc, and, further, 
whether a good and valid title can he convcj'ed in the ;ib.-:?encc 
of suL-h proceedings. 

The first is n question of fuct which is committed by 
Congres>> iv (he jn<lgment and discretion of ihc Secretnry 
of tlie interior, and his decision thereon is conclusive. 
{Bote,'' d' (r'vifd Co. V. r^ryiiv, l!ft li . S., HK^ 10i».) 

The I'nJidfly of the title i> a (piestion of hiw (Ci Op. Atl. 
Gen., 4;33). I t is a question, however, whicit is in the /irst 
instance committed (.o tht; fudgment nnd tli.^cretJtjn of the 
Secretary of the Inbrrjor to decide before lie cun authorize 
the purchase or appro^'e (he rvvpcuditure of money in uiak-
jng the purchase or in making improvemcrit thereon. 

i 
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This Ix'ing so, it would nol, in nn action to recover the 
purchahtt price of the land, \ye reviewed by the courts unless 
he h:>s exceeded liis authority, or tho court ishould be of the 
opinion that his decision was clearly wrong. {/Jcf.ntitr v. 
Ptmhling. 14 Tot,, 407^ Civcrsidc Oil Oo. v. HUdiroi-k, 190 
U. S,, 31(1; Redfiehl v. M'i7ulom, 1^7 U. S., GI^G; Batcf f& Guild 
Co. v. Pnyiie, iapra.) 

I t must not be under.stood by this that the Secretary of the 
Interior is uufliorined to expend the money appropriated 
under the act of June 17, 1902, to pay for lands to whioh he 
docs n<>t aequirc a valid title. The a[>prviVfll v>f such a pur
chase would be unautliorized. 

The most that can be said is that hi^ action in approving 
a title aud n j>urchvise " will carry with it a «troug presump
tion of its cort'octness " unless his derision on the tille should 
bo held to take tlie phicc <tf fhe opinion of the Attorney-Gen
eral when given undfr section 3̂ >'i of tht^ Keviswl .St^itutes. 

In (he ca^c cf /i^/fc.'i tf; Oii/ld Vt<. v. l \ iyu(\ {••upra, the court, 
lifter a review of the o:ises. stated tlie rule to be as fnllows 
(p. lOii):-

" T b e ride upon this subject may be ^iummjirized as fol-
UHVK; That where tho decision of <)uestions of fact is com
mitted by C<.mgi\*ss to the judgmcrd and discretion of the 
head of u Department. hit> decision thereon is conclusive; and 
that r w n upon mixed questions uf law and fact, or of law 
atone, his action will ^.-arry with it. a sfr<in<̂ ' presumption of 
JtH t.'OT-rectucss, ;ind the courts will not ordinarily review it, 
although they muy Imve fhe p<iwer, and will occasionally 
e.voi'cise the right nf so doing." 

Under thi.-i nde T ani of the opinion that the decision of 
the Secretary of the Interior as to the validity of title, as it 
affects the right to (laytitcnfc for property i)urchatii'd, under 
the act of dune IT, 3 5iÔ ., .fnprtr, and the i-xpenditnre of 
money in making improvements thereon, is entitled to the 
s,:mn' iveighl as the opinion of the Attoruey-tienerat when 
g!\t'n nndei* Ihr. pruviKinns of section :V*̂> of (lie Kevised 
StalulH\s. Tf fie api>ruves Ihe purchase and the (itie he hinds 
flu'. TT,,i|<.,) States, and if is bound to pay the pri*>' airret^d 
upon, {h'yau w T.'v.ifcd Sf^d'-.y, ViVt U. S., i\H, 8(1.) 

A lefupal of f!n̂  ai'counling otticers to follow sufh decision 
v f̂juid nocessitatc an e.vniuinalioti in- the a<"<'-<Mmtinir officers 

AOyillRKMKWT OF "PROPT^^RTY FOB r/jVlTBD STATK3. Gi^fi 

HS to the validity of title to all property purchased under 
the provisions of said net, and would leave th(^ Hnal decision 
of the queiitton as to the vaiidtty of the title and ii)i to 
whether a vaJid title within the ujeaning of said act couid hd 
acquired without cnndenmation proceeding to the accounting 
officers. In other wurds, by refusing to accept as sufiicicnt a 
titie which the 8ec:rrtary of tlte Interior has decided io bc 
sufficient, condcnmatioii proceedings could be forced upon file 
Secretary of the Interior by the accounting officei"S. In this 
way the accounting oilicer wovdd in certain cashes decide as 
to the necessity for condemnation proceedings. This power 
was clearly intended to be lodged in the Secretary of the 
Interior when he was given p<iwer to " accpiirc any rights or 
projjorty '' * ^ * for tho United -States by purchase or 
"by condemnation under judicial process." I do not think 
that the Secretary of the Interior would be authorized to 
submit to this ollice a deed and an abstract to property that 
he contcnipfated jiurehasiug and reqwesJv a decision as to 
whether he coultt acrquirc a g<»od title to said propci'ty with
out bringing condemnation proceedings, and as to whether 
if ho did purchatse the property on the title shown be would 
be uuthcriKcd to make paynieut therefor. 

In such case 1 am of the opinion that 1 wvinUl not bs jus
tified iu pa^jsing on the sunicicncy of ihe title conveyed, but 
would malve niv docnsion i\s to the right of the Secretary to 
make payment dejjend upon his decision as to whether he 
acquired a good (itic by the proposed conveyance or not. 

Tf, however, the question of fhe validity of title is an open 
one, to be decided by the Comjitroller indeiMindently of the 
action of the Secretary of the Interior then'on, he could 
require a decision as to the validity of title as lo every trsiet 
of land that he propot:ed to acip.iire under said act before 
he authorised payment therefor, and it would i»e the duty 
of the accounting officer to iuve'^tigate the validity of every 
*itlo iiitlependently of (he decision of the Secri'tary of the 
Interior tlieivon. 

I nm of the opinion tUnt Oongre.ss intcfuJed (o commit to 
the judgment and dit-:cretion of the Seci-ctary <tf the Interior 
all questions as to ibe validity of the title lo rights and prop-
ertv to be ac<miied by him under the act of June 17, li>02. 

i 
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His decision rendered on such question in the exercise of 
a reasonable discretion should be treated as conclusive on the 
aecountiug officers. (See case of Bates 11* Guild Co. v. 
Payne, tui.pra, p. 110.) 

TFc appears to have considejed and decided e^'cry quastipn 
that would art'ect the title to the hinds purchaseil ami to have 
decided that the United Stab-s has acquired ujider the con
veyance madi; a good and vaJid legal title lo all the lands 
purcliased with the exceptions named above. 

He has further decitled to accept and pay for all of the 
propejty conveyed m̂  a whohi and for an e/itiru co/)sidera-
tion, notwithstamling the defects in the title to the small aud 
unimportant tracts indicated, iu consideration of the com
pany havjj)g given an indemnifying bonil to hohl the United 
Ktates harmless against said defect, and foi- the purpose of 
avoiding furtiier delay in the prosecution of the work by 
securing pos.scssi<m at o/ice under tliis ajrangcmcnt. 

The contract of purchase was approvetl by fhe Secretary of 
the Interior March 19, ]flO<i, after a full consideration of 
the def«.'ct of title. 

The Secretary of the Interior would doubtless have had 
the right to have refused to approve tlie pun^hase of the 
property by reason of these, defects, but he could not have 
repudiated tbe purchase in part and insisted on the convey
ance as to the residue without paying tlic entire considcra-
tion. I f l)e had repudiated tho purchase because of such 
defects, he would have been contpelled U) make a new con
tract as to the tracts bought or refused to approve the con
tract and jjroceed by condemmition as to the whole if he 
wanted it. This he clearly did not deem advisable. 

I am of the opinion that the Secretary of the Interior did 
not e.\coed Jiis authority in maJcing the purcliasc under the 
circumstances stated, notwithstanding the defects of title 
indicated. J am further of the oi^inion that the acceptance 
of an imlcjnnjfying bond to j.>rotect against the small defects 
in the title, and in order lo secure iuimediate possession of 
the largi^r properties without delay, was n rightful exercise 
of his pouer under said act, and timt the j;a\'nient of the 
entire consideration was W'arranted under the circumstances. 

All other questions that in any way aJlect the payment 
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are questions that would affect the title and were necessarily 
considered and decided by the Secretary of the Interior in 
deciding the question as to the validity of the title. 

There is no law which prohibits the United States from 
purchasing property encumbered by liens. (10 Op. Att. 
Gen., 353.) 

Every one of the defects in the title had been disclosed at 
the tiine the Secretary of the Interior approved the contract 
of purchase, which was made subject to his approval. 

Knowing of the defects and of the supposed Hen he ac
cepted the property with the title shown and exacted the 
indemnity bond as a protection against the possible defects 
of title and supposed liens and has gone into possession 
under the dee^. 

The action of the Auditor is therefore approved. 

L I A B I L I T Y OF G E N E R A L S T O R E K E E P E R FOR 
S E R V I C E S OF LABORER CONVERTED T O H I S 
PERSONxiL USE. 

Service performed by a laborer at a navy-yard under tbe (lirectiou 
of tbe geii«ral storekeeper hi nnd alKiut bis quiirturs Is not " bibor 
In general storeboiises " and is not ;inthorize(l by law, anil tlic 
general storekeeiior Is llnble to the TInUetl States for tbo v:i1ue of 
services tbu? unlawfully converted to bla peraonal use. 

{Decision hy As^v^tant Comptroller Mitchell, May 21,190G.) 

James A. Ring, pay director, United States Navy, appealed 
April 17, 1906, frojn the action of the Auditor for the Navy 
Department in settlement, dated April 12, IDOG, charging 
him with the amount paid by the United States to Martin 

' Gallagher for services as laborer in the office of the general 
storekeeper, as per labor rolls of the navy-yard, Boston, 
Mass., from June 1, 190H, to August 31, 1905, and amounting 
to $1,310.30. 

The Auditor's action was based on thi.' following statement 
by the Acting Secretary of the Navy iu his indorsement of 
January 27, IWiJ: 

" P a y Director Ring did. however, receive the benefit of 
personal services rendered by Martin Gallagher while car-


